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The Raw Materials of Our Democracy 

Remarks to the Government 2.0 Exposition 

May 27, 2010, Washington, D.C. 

In September of last year, I stood before you at the 
Government 2.0 Summit and spoke about primary legal 
materials: the statutes, opinions, regulations, and other 
rules that govern our daily lives as a society. If code is law, 
then the law is America's operating system, and in my talk 
I laid out the history of how this common good has been 
subdivided and fenced off. 

Our democracy is based on the rule of law and access 
to justice. But how can we be a nation of laws, not a nation 
of men — how can we have due process under the law, how 
can we have equal protection under the law — when the law 
has been locked up behind a cash register, stamped with 
unwarranted copyright assertions, and then shrink- 
wrapped in a click-through license agreement, creating 
private parcels from the public domain? 

My talk was in the morning, and the Government 2.0 
Summit ended with a keynote discussion later that day 
between Tim O'Reilly and Andrew McLaughlin, the Deputy 
Chief Technology Officer of the United States. 

Tim asked Andrew what his takeaways from the Summit 
were, and Andrew said one of his takeaways was 
"Carl.Gov," which he explained meant that "there were 
some things that were clearly obvious that the federal 
government should be doing, and that the idea that things 
that have the force of law are not freely available to 
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everybody in the country is appalling," and that the White 
House should be using its "moral authority and convening 
power and perhaps even more direct measures to get data 
out into the open." 

While the prospect of Carl.Gov was certainly 
intriguing, I called the White House up and suggested that 
a way-cooler domain name would be Law.Gov, a 
distributed, authenticated registry and repository of all 
primary legal materials of the United States — reliable bulk 
access to the raw materials of our democracy — from the 
august pronouncements of the Supreme Court, across all 
three branches of government, across all 50 states, 
reaching down to the counties and cities, the water 
districts and school districts. 

Sometimes, the most difficult things to communicate are 
those most obvious — principles like access to the law so 
we may have access to justice. 

Abraham Lincoln was the master of that most difficult 
feat of rhetoric, showing us the obvious when the obvious 
has been clouded by a fog that gradually accumulates 
until we all forget where we started and what we stand for. 

In his Second Inaugural Address, a mere 702 words 
delivered in less than seven minutes, Lincoln reminded 
America that there are no winners on the battlefield, that 
we all faced the blame for the tragedy that was the Civil 
War, that there was no victorious North, there was no 
vanquished South, there was only the United States of 
America, and that all citizens must "bind up the nation's 
wounds," working together "with malice toward none; with 
charity for all; with firmness in the right." 
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Twenty-seven years earlier, in Lincoln's first major 
speech, his 1838 address to the Young Men's Lyceum of 
Springfield, he spoke on the topic of "the perpetuation of 
our political institutions," saying that our government 
would only last if we adhered to "a reverence for the 
constitutions and laws," saying that "upon these let the 
proud fabric of freedom rest as the rock for its basis." 
Lincoln understood the importance of the law as 
something to "be breathed by every American mother, to 
the lisping babe, that prattles on her lap — let it be taught 
in schools, in seminaries, and in colleges; — let it be written 
in Primmers, spelling books, and in Almanacs." 

Adam Gopnik, in his book Angels and Ages, teaches us 
that the genius of Lincoln was "having seen something 
large and having found the rights words to say it small," 
using small facts to build a big truth. 

To make the idea of Law.Gov real, we have started with 
small facts and many questions, a national conversation in 
the form of a series of workshops that began in January at 
the Stanford Law School, continuing on to a dozen top law 
schools around the country, and ending in June at the 
Center for American Progress and then Harvard. 

We have learned much from this national conversation. 

At Stanford, Jonathan Zittrain explained how grass roots 
efforts can reach a tipping point and then change the 
world. 

At Columbia Law School, we saw the Chief Architect of 
LexisNexis and Beth Noveck, the Deputy CTO of the United 
States, sitting side by side discussing how to make the law 
available to all. 
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At Colorado Law School, we learned about western law 
from the Colorado Secretary of State, the Chair of the 
Judiciary Committee, and a Justice of the Supreme Court. 

At the University of California workshop, we heard 
California Secretary of State Debra Bowen tell us that "we 
can really change the way people own their country if they 
know how it works." 

In addition to these 15 workshops, we have seen the 
spontaneous formation of grass roots working groups, such 
as the creation by law librarians of a National Inventory of 
Legal Materials, an effort to document the state of our 
codes. 

What these librarians have found are many small facts 
that perhaps might be a big surprise. It was a surprise to 
learn that the states of Colorado, Georgia, Idaho, 
Mississippi, and Wyoming — to list just a few examples — all 
prominently warn that their state statutes may not be 
copied without written permission. 

As librarian Sarah Glassmeyer tweeted "I've bought 
fireworks with less warnings and disclaimers than the ones 
some state legislatures slap on their online law offerings." 

The librarians have found that 2 1 states assert 
copyright over state regulations. 

They have found that in California, to access the official 
reports of the courts, you have to accept a click-through 
license agreement where you agree not to share any of the 
materials, with a specific prohibition against public and 
nonprofit use. 

With these many small facts, we hope to present, this 
fall, in the form of a report and recommendations, the case 
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that the infrastructure of our legal system must change, that 
America's operating system can, and must, become open 
source. 

The United States Senate has already requested a copy 
of the Law.Gov report, as has the Federal Trade 
Commission. The House of Representatives hosted a 
bipartisan Law.Gov event two days ago, and the 9th Circuit 
of the Court of Appeals has requested a briefing. 

This conversation, while many years in the making, 
really began to take off at the Government 2.0 Summit last 
September, when we traded Andrew McLaughlin's 
Carl.Gov for a shot at Law.Gov. 

There is no more valuable piece of furniture than a 
well-made soapbox, and the best carpenter in the public 
domain has to be Tim O'Reilly, who has created many 
platforms we all can share, places to meet with our peers 
and combine our voices to make big things from small 
pieces, to work on things that matter. 

Just as the Open Source Convention brings together the 
programmers of PERL and Python, just as the MakerFaire 
has inspired a generation of what President Obama — in his 
First Inaugural Address — so aptly called "the risk-takers, 
the doers, the makers of things," — the Government 2.0 
Expos and Summits are becoming a place where we can 
all work on ways to make our government reflect who we 
are as a people, to make government reflect "the better 
angels of our nature," a government where the rule of law 
is "breathed by every American" and access to justice 
becomes part of "the proud fabric of freedom." 
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Remarks to the 1 4th Law. Gov Workshop 

Center for American Progress 

June 15, 2010, Washington, D.C. 

Thank you John Podesta, for your remarks and for hosting 
us today here at the Center for American Progress. And, 
thanks to all of you for coming to this 14th Law.Gov 
workshop. 

Law.Gov is an idea, an idea that the primary legal 
materials of the United States are the rules of our society, 
the raw materials of our democracy, and that these 
materials should be — and easily could be — more readily 
available for all to use. 

The sophistication and complicated nature of primary 
legal materials in America has, over the last two centuries, 
brought out the best in American innovation and in the 
practice of the mechanics of American jurisprudence: 

Henry Wheaton created the Golden Book of American 
Law, when in 1816 he started reporting the Marshall Court, 
establishing a record for the Supreme Court and helping 
to establish the standards of reporting for all our courts. 

The National Reporter System, created by John West in 
1876 as a weekly newsletter about the courts of Minnesota, 
by 1 887 had evolved into a system covering every state 
jurisdiction, with a standard citation system, well- 
structured metadata, and summaries of the key points of 
law. 
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In the early 1990s, the federal judiciary created PACER, 
a system that the Honorable J. Rich Leonard, one of the 
architects of PACER recounts "is the most robust and 
comprehensive access program in any court system in the 
world currently." He goes on to say, "those of us who have 
had a hand in it over the years are proud that we 
originated it entirely within the federal courts without any 
external requirements, showing what remains our 
complete internal commitment to transparency and 
accessibility." 

Judge Leonard is correct. These are great 
accomplishments and they should be commended. They 
have served the legal profession well, and they have 
served democracy well. 

William Jennings Bryan, in his famous Cross of Gold 
speech, said that "changing conditions make new issues; 
that the principles upon which Democracy rests are as 
everlasting as the hills, but that they must be applied to 
new conditions as they arise." 

The Internet is a new condition that has arisen, and we 
must once again apply the principles upon which 
democracy rests. 

For the last six months, Law.Gov has been a national 
conversation about our legal system and how primary 
legal materials are distributed. The conversation began in 
January at the Stanford Law School and concludes today 
here at the Center for American Progress and later this 
week at the Harvard Law School. 

Fifteen workshops around the country have involved 
over 650 participants as we've examined the basic 
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premise of Law.Gov: government institutions that make the 
law — entities that originate primary legal materials — these 
bodies should make their work product available in bulk, 
with no restrictions on use, and this work product should 
be held in authenticated, well-formatted, and complete 
repositories. 

This principle goes across all 3 branches of 
government and reaches from the lowliest water district, 
through the cities, counties, and states, to the Supreme 
Court, the Congress, and the President. 

By primary legal materials, we mean the work product 
of these law-making institutions, including their documents 
of primary authority, but also the supporting documents 
they issue that one must use to interpret the law. This is a 
slippery slope, a definition that is most clear on the peaks 
of our legal system, and becomes harder to apply as we 
descend from the hills into the depths of the lower 
jurisdictions. 

For the Congress of the United States, this means not 
only the Public Laws, the Statutes at Large, and the U.S. 
Code, but also the hearings, reports, and rules of the 
House. Given the place of the U.S. Congress in our society, 
this also means that the full archive — all the laws and all 
the hearings and all the reports — should be available. 

Perhaps for other legislative bodies such as a 
municipal council, the collection need not be as complete, 
but even the municipal council should make available in 
bulk, with no restrictions, the current ordinances they 
promulgate. 
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For the Supreme Court of the United States, this 
certainly means all opinions and briefs and oral arguments 
should be made available as an authenticated repository, 
signed by the Court and accessible to all. Again, as we 
move down into the 7,436 state courts, the 3, 140 U.S. 
counties, or the 19,289 incorporated municipalities, the 
definition of primary legal materials should be adjusted to 
meet the circumstances. 

There has been a tendency in our courts to avoid 
confronting the question of what is public and what is 
private. There are clearly cases that should be sealed or 
information that should be redacted for security or privacy 
reasons. Social security cases, family law, and bankruptcy 
all pose very difficult issues of what should be public and 
what should be private. 

We cannot depend on security through obscurity, 
thinking that we can avoid the hard decisions on what to 
publish simply by saying that the materials are available 
only for those with a credit card. Security through 
obscurity does not work in the Internet age and our courts 
must confront the issues of what is public, not just say our 
records are only public for the rich and therefore are safe. 

There are a number of uses of legal materials that are 
not possible under the current system, uses that are 
forestalled because of restrictions on access, restrictions 
that control how legal materials can be used. Even the 
multibillion dollar legal information industry is not well 
served by the current system, hence the strong 
participation of our commercial colleagues in the Law.Gov 
process. 
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The PACER system for access to our federal trial courts 
is a good example of inequitable restrictions on access to 
the law. PACER proceeds funded $129 million in 2009 
expenditures for the Administrative Office of the U.S. 
Courts, a revenue stream they have come to depend on to 
purchase court room technology and are loathe to 
relinquish. 

PACER has over one million account holders. The 
Administrative Office of the U.S. Courts is proud that they 
waive fees that are $10 a quarter or less, and say that over 
50 precent of their users don't end up getting billed. But 
$10 per quarter at eight cents per page translates into four 
30-page documents. You can't do a lot of serious research 
with four 30-page documents every three months, so you 
have to think that perhaps the demand for these materials 
is artificially constrained. 

We should not forget that if you want to be one of those 
1,000,000 account holders, you have to have a valid credit 
card. If you don't have a valid credit card, you can go 
petition a judge for free access, but I'm not convinced that 
petitioning a federal judge is a lower barrier to access. 

What uses are not possible under the current system 
established for PACER? In the Law.Gov process in the last 
few months we've heard a few very compelling examples. 

First, many valid public interest uses of the bulk data in 
PACER are essentially prohibited. When my organization 
was able to audit 20 million pages of PACER documents, 
documents which would have cost over $1.5 million dollars 
to purchase at retail, we found documents in 30 district 
courts in substantial violation of our privacy laws. 
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That audit of 30 district courts led to a change in the 
Judicial Conference privacy procedures, but the audit was 
of only a small portion of the federal district courts, and 
our audit did not extend to the bankruptcy courts. We 
cannot afford the price to continue the audit, a price tag of 
millions of dollars, a barrier to access that has stopped our 
efforts dead in their tracks. 

I put it to you that being able to audit the district courts 
of the United States for privacy violations, for 
discrimination in the application of civil rights laws, or any 
other examination of how our system of justice functions is 
technically possible today, and only a pay wall keeps us 
from performing these valuable public functions. 

It is not just applications of legal research and public 
accountability that suffer when the law is not available, it is 
our system of legal education. A survey of 66 law schools 
found that 63 of them do not let their law students access 
PACER because of cost considerations. Our law students 
do not learn from our federal trial courts because of the 
cost. And, law students are not the only ones who suffer: 
most other semi-professional uses such as journalism and 
business research are all self-rationing because of costs. 

There are two other effects of a pay wall on a system 
such as PACER and the effects are both about innovation, 
innovation in the legal market and innovation in 
government. 

Innovation in the legal market has been slow and 
painful for the last 20 years, and this is because the law has 
been parceled out to a series of exclusive concessionaires, 
private fences around the public domain which have 
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meant that acquiring the rules of our society — America's 
operating system, the code for how our legal system works 
— acquiring this source code is an expensive proposition 
indeed, and it is hard to understand why it is not open 
source. 

The estimate to purchase rights for a decent collection 
of case law, statutes, and regulatory materials in the United 
States is $10 to $50 million. If you want to be an Internet 
startup, if you have a better idea of how to get the law to 
consumers, or an idea for a better citator or fact checking 
system, you need big bucks just to get started. That barrier 
to innovation is large enough that even Google took 2 
years searching around for a decent collection of case law 
before they purchased the cases to add to their Google 
Scholar product. 

Artificial barriers to entry have meant little innovation 
in the private sector, and the innovation we have seen is 
big company innovation, which is of course useful and 
necessary to serve large enterprises such as the big law 
firms. But, the mind-bending startup, the innovative new 
business model, the previously unthought of niche player, 
those are not possible. 

There is a flip side to innovation in the market, and that 
is innovation within government. Judge Leonard says that 
PACER was "originated entirely within the federal courts 
without any external requirements" but one of the virtuous 
cycles of the Internet is that we all learn from each other 
how to do things better. 



Carl Malamud 

External requirements are good. Judicial independence 
should be independence from the other branches of 
government, not from the public. 

One of the things I've learned from 30 years of building 
computer networks is that on the Internet there is always 
somebody smarter than me and if I put the data out there, 
somebody will invariably do something I haven't thought 
of. This afternoon, we're going to hear from the 
Government Printing Office and the Office of the Federal 
Register about the innovations that flourished when they 
made the Official Journals of Government available as a 
bulk feed of authenticated data, and how those innovations 
cycled back to make their own work easier. 

This virtuous cycle of innovation and efficiency has not 
been possible in the PACER system because the courts did 
indeed proceed without external requirements and 
external inputs. 

There is a thought that the law is just for lawyers, but 
one of the things that has always amazed me about the 
Internet is just how popular real data is. 

When I put the SEC's EDGAR database on the Internet, 
the thought in government circles was that real Americans 
would have no interest in the filings of public corporations. 
The same with Patents. 

Even with the opinions of the Court of Appeals of the 
United States, a body of work that contains some of the 
finest writing in America, the works of Judges Cardoza and 
Learned Hand, of Judges Posner and Bork and 
Easterbrook, there was skepticism that people would be 
able to read these writings. 
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In all cases, these documents proved wildly popular 
and incredibly useful. The public's appetite for the public's 
data is unquenchable, but we never know this when the 
stream is stopped at the source. 

Before coming out to Washington, D.C, I spent this 
weekend processing government videotapes, one of the 
things our non-profit corporation does. For $25, the State of 
California's Department of Public Health sold me a 
fascinating two-hour training program about the safer 
processing of juice, valuable information for those thinking 
of opening a juice factory and obligatory information for 
those already in the business. 

The video had segments on agricultural practices and 
raw materials, on processing design and packaging, on 
cleaning and sanitizing and personnel practices. But the 
longest segment by far was that on regulations, 
requirements, and legal guidance. 

If you want to make juice in California, you need much 
more than a good supply of mangos. You need to know 
about these laws: 

Title 1 7 of the California Code of Regulations deals with 
Sanitation in Food Plants. The Office of Administrative Law 
of the State of California asserts copyright over the 
California Code of Regulations, and contracts with 
Barclays to publish the document. You can view the 
provisions on their web site, but I can't make a copy that 
looks differently, say one that is aimed specifically at juice 
guys. 

For your juice business, you also need to be very 
familiar with the California Health and Safety Code, Part 6, 
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the California Food Sanitation Act. You also want to be 
familiar with Title 2 1 of the Code of Federal Regulations, 
particularly the sections on "packaging or holding human 
food" and on "sanitation standard operating procedures." 

Of course, you also need to be fully familiar with the 
HACCP regulations, a series of detailed standards on 
Hazard Analysis and Critical Control Points from the Food 
and Drug Administration. The HACCP regulations, in turn, 
incorporate by reference a raft of technical standards, such 
as ANSI/NSF Standard Number 7 for Commercial 
Refrigerators and Storage Freezers, which is $100 per 
copy, if you want to do due diligence on your freezer. 

These documents are just a start for the serious juice 
professional. You must, of course, consult your public safety 
codes, all of which are only available from a designated 
exclusive vendor such as the National Electrical Code from 
the National Fire Protection Association, likewise the 
building codes in your jurisdiction, the fuel and gas code, 
the plumbing code, the fire code, and the elevator safety 
code. 

You'll also need your local municipal code, particular 
the sections on zoning, factories, and employment 
practices. Most of the municipal codes of California 
belong to one of the three major outsourcing companies, 
and over 50 percent of municipal codes in California have 
copyright restrictions. 

My point is not that the ambitious juice entrepreneur is 
totally without resources to learn the law, but that if I 
wanted to create a new product or nonprofit site aimed at 
the juice people of California — say something like 
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CaliforniaJuiceDudes.Org — I'd have a hard time gathering 
the materials I'd need to set that site up. There are too 
many copyright restrictions, pay walls, and other 
impediments to access bulk legal documents needed to 
create a useful site for Juice Dudes. 

John Adams, in his Thoughts on Government, said "a 
republic is an empire of laws, and not of men." If our 
republic is an empire, it is an empire that has been 
balkanized by a complicated set of deeds, exclusive 
tenancies, and contractual fences. 

Walls and borders have split this empire, walls and 
borders that deny access to justice, that make equal 
protection under the law and due process under the law a 
function of the size of your wallet. It is a tax for access to 
justice, no different than a poll tax on access to the ballot 
box. 

The problem with an "empire of laws" is that empire 
implies property, it implies that the law is owned by the 
state. 

The law does not belong to the state, it belongs to the 
people. James Madison emphasized the importance of the 
rights — and the sovereignty — of the people to access the 
laws when he stated that "a popular Government, without 
popular information, or the means of acquiring it, is but a 
Prologue to a Farce or a Tragedy; or perhaps both. 
Knowledge will forever govern ignorance." 

A better geographical metaphor than an empire is the 
shining city on the hill. Law.Gov is an idea we should all try 
to approach, a hill we should climb. It is an idea for us to 
adopt, as John F. Kennedy said, an idea that "our 
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governments, in every branch, at every level, national, 
state and local, must be as a city upon a hill." 

Ronald Reagan called this shining city a "tall proud city 
built on rocks stronger than oceans," a "city with free ports 
that hummed with commerce and creativity, and if there 
had to be city walls, the walls had doors and the doors 
were open to anyone with the will and the heart to get 
here." 

It is not often that Ronald Reagan and John F. Kennedy 
saw eye to eye on the role of government. 



An Appeal to the Court 

Before the U. S. Court of Appeals for the Ninth Circuit 

Richard H. Chambers U.S. Court of Appeals Building 

June 23, 2010, Pasadena, California 

Chief Judge Kozinski and Honorable Members of the 
Court, 

Thank you for this opportunity to appear before you 
today. 

My name is Carl Malamud, and I am President of 
Public.Resource.Org, a 501(c)(3) nonprofit corporation 
with a charter of making government more widely 
available. 

We were responsible for placing a 50-year archive of 
decisions from the Court of Appeals on the Internet for use 
at no charge and with no restrictions on use, an archive 
which we then supplemented with 281 volumes of the first 
series of the Federal Reporter, as well as the Federal 
Cases. 

We were also responsible for conducting audits of 
Court of Appeals opinions and PACER documents for 
violations of the privacy rules of the Judicial Conference. 

Since January, we have worked with co-convenors at 
major law schools around the country — including Stanford, 
Berkeley, Harvard, and Yale — to conduct a series of 15 
workshops under the theme of "Law.Gov." 

Law.Gov is an idea, an idea that the primary legal 
materials of the United States could be made more readily 
available. 
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The basic proposition we have examined is bulk access 
via the Internet to primary legal materials at all levels of 
government and across all branches. 

This is not about the creation of a single repository or 
web site, it is about the standards governmental 
institutions should individually strive for, allowing for- 
profit and non-profit uses to thrive, without artificial 
barriers to access. 

Law.Gov has been strictly nonpartisan. The chief 
executives of both the Federalist Society and the American 
Constitution Society have participated in Law.Gov 
workshops. This open process has included strong 
participation from industry, including the CEOs of 
LexisNexis, Fastcase, and Justia. 

This national conversation has also had strong 
participation from government, including the Law 
Librarian of Congress, the Archivist of the United States, 
the Chairman of the Administrative Conference of the 
United States, White House officials and members of 
Congress, and officials from all three branches of state 
governments. 

Perhaps most importantly, this dialogue has had the 
enthusiastic backing of law librarians across the country, 
with 195 librarians volunteering to help conduct a National 
Inventory of Legal Materials and 5 past presidents of the 
American Association of Law Libraries participating in the 
workshops. 

The Law.Gov workshops concluded last week at the 
Harvard Law School, where we reached consensus upon 10 
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basic principles that will form the basis for a report to be 
issued this fall. 

Officials from the Executive and Legislative branches 
have requested a copy of this report, and we would be 
pleased to offer a copy to you if it should please the Court. 

On behalf of Public.Resource.Org, in cooperation with 
my colleagues at the Stanford, Berkeley, Harvard, and 
Cornell Law Schools, as well as other locations, I would like 
to make a second offer to the Court, and that is to furnish to 
you late this year or early next year with a disk drive. 

The disk drive would contain the complete opinions of 
this Court from 1891 on, as well as all or most of the briefs 
and other relevant information. 

Technically speaking, the opinions would be properly 
formatted in HTML with an accompanying PDF version, 
and all files would include proper metadata and other 
information conforming to standards and 
recommendations from groups such as the American Bar 
Association and the American Association of Law 
Libraries. 

Working with law students and librarians, we would 
perform an extensive audit of the opinions to verify that 
the electronic and paper versions match. 

The Court would be under no obligation to do anything 
with this disk drive, but if the Court is satisfied with the 
information furnished, you could consider digitally signing 
the data and perhaps offering the complete archive on the 
Court's web site. 
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I would like to thank you again for this opportunity to 
appear before you, and would be pleased to answer any 
questions. 



